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N Hillary Term in the ninth Year of the Reign of his late Majeſty, an Information, in Nature 

of a yo Warranto was granted by the Court of King's Bench at Weſtminſter, againſt the Plaintiff 

h Powell of Cotlmodock in the Pariſh of Llandevarlog in the County of Brecknock, Eſq; for 

the ſaid Powell, to ſhew by what Authority he dai to be a capital Burgeſs and Common 

Council Man of the Borough of Brecknock, in the County of Brecknock, and why he claim'd all the 

Liberties, Privileges, and Franchiſes belonging unto the ſaid Office of a Capital Burgeſs and Common 
Council Man of 'the ſaid Borough. "1 W r | 


To which Information: the Plaintiff in Error the aid Term pleaded, and in his Plea ſets forth as 


followeth, (viz.) 


That the ſaid Borough of Brecon, alias Brecknock is an ancient Borough, known and call'd as well 
by the Name of the 5 | 

Burgeſſes of the ſaid Borough Time immemorial, untò the 2oth Day of March, in the ſecond and third 
Year of the Reign of King Philip and Queen Mary, were a corporate Body, and in divers Times 
known and call'd by the ſeveral Names of Burgeſſes of the Town of Brecon, Burgeſſes of the Bo- 
rough of Brecon, and Bailiffs and Burgeſſes of the Borough of Brecon, and that all the Time aforeſaid, 
and hitherto, there were, and as yet are within the ſaid Borough Burgeſſes of the ſaid Borough, 
which Burgeſſes of the ſaid Borough from Time to Time, and all Times during the Time aforeſaid, 
and, hitherto, were eligible, and were elected out of the moſt ſubſtantial Perſons inhabiting as well 
within as without the ſaid Borough; and the faid Plaintiff in his ſaid Plea further ſets forth, that the ſaid 
20 and Mary, late King and Queen of England, by their Letters Patents under the Great Seal of 
England, bearing Date the ſaid 2oth of March, in the ſaid ſecond and third Year of their Reign, 


reciting, among other Matters, That their Borough of Brecknock in South Wales, was an ancient in- 


corporated Borough, and that the Inhabitants thereof and their Predeceſſors Inhabitants of the {aid Bo- 
rough, have enjoy'd within the ſaid Borough, divers Liberties, Privileges, Juriſclictions, and Cuſtoms 


which their {aid Subjects, then Inhabitants of the faid Town, and their Predeceſſors hitherto had and 


held, and that the fud King and Queen for themſelves, and the Heirs and Succeſſors of the ſaid 
Queen, did order, conſtitute, and grant that the ſaid Borough of Brecon ſhould be and remain always 
for the future a 8 of itſelf, and that the Burgeſſes of the ſaid Borough from thenceforth always 
for the future ſhould be and remain one Corporate and Politick Body, by the Name of Bailiff, Alder- 

£ in the ſaid Borough one Bailiff 
and two Aldermen, and that there ſhould be in the ſaid Borough fifteen Men of the moſt ſub- 


men to be three) who ſhould be call'd and nam'd Capital Burgeſſes, and Counſellors of the ſaid 
Borough, and who from thenceforth ſhould be a Common Council of the ſaid Borough, and that 
all the aforeſaid fifteen Capital Burgeſſes, not being Bailiff or Aldermen of the ſaid Borough, from 

to. be Bailiff. and Aldermen of the faid Borough for 
the Time being, in all Matters and Cauſes, touching or concerning the ſaid Borough; and the ſaid 
Plaintiff in his Plea further ſets forth, That the ſaid King and Queen did further order, that when- 
foever it ſhould happen that any of the ſaid fifteen capital Burgeſſes or Counſellors of the faid Bo- 
rough for the Time being, ſnould die or be remoyed from their ſaid Places, that then, and fo often it ſhould 
be lawful for the other remaining and ſurviving Capital Burgeſſes and Counſellors, or the Major Part 


of them, to nominate and ele& other or others out of the Burgeſſes of the ſaid Borough, into the 


Place and Office of thoſe Capital Burgeſſes or Counſellors ſo happening to die or be remov'd ; and 
that he or they being ſo elected 21 choſen, and having taken his or their Corporal Oath before 
the Mayor and Aldermen of the ſaid Borough, well and faithfully to execute the ſaid: Office, ſhall 


be of the Number of the ſaid fifteen Capital Burgeſſes or Counſellors of the ſaid Borough; and the 


faid Plaintiff in his ſaid Plea further ſets forth, That the ſaid late King and Queen did further grant 


unto the ſaid Bailiff, Aldermen and Burgeſſes of the ſaid Borough and their Succeſſors all other law- 


ful Liberties and Franchiſes, which the Burgeſſes had before enjoy'd under any Name of Incorpo- 
ration, by Virtue of any Letters Patents of the ſaid late King and Queen or any of their Predeceffors, 
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or by any other lawful Right, Cuſtom, Preſcription, or Title; and the ſaid Plaintiff in h id Plea 


Further ſets forth, That on the 27th Day of 1m in the ſeventh Year of the Reign the late 

Queen Aune, he being one of the Burgeſſes o | 

— he ſaid Borough on the ſaid 27th Day of September by the Major Part of the Capital Burgeſſes and 
| © Counſellors of the ſaid Borough, being duly aſſembled, - duly e 


the ſaid Borough, duly elected and choſen, Was, at 


ed. and choſen mto the Place and 


le | 
Office of a Capital Burgeſs and Counſellor of the ſaid Borough, 170 then vacant, and being fo elected 


and choſen as aforeſaid, he took his Corporal Oath before the Bailiff and Aldermen of the ſaid Bo- 


rough, well. and faithfully to execute the ſaid Office, and was thereupon admitted therein, 15 0 4 
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ea of ch ; ſaid Plaintiff became, and as yet is one of the Capital Burgeſſes and Counſettors 
Wd Borough, and that by that Authorit he has from the Time mention'd in the [aid Infor- 
imd us'd, and exercis'd the ſaid Office, and yet doth claim, uſe, and exercile the Tame, 
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| tone with all the Liberties and Privileges thereunto belonging. 


which Plea the King's Coroner has reply'd,” proteſting, That the Burgeſſes of the B . 
aforekad, from Time to Time, and at all Times throughout the whole Time mention'd in the plane 
Pes were not eligible, nor were elected out of the moſt ſubſtantia] Perſons inhabitirg, as well within 


© as withoutthe ſaid Borough, 5 for Plea doth reply, and ſay, that the Plaintiff did not take his Cor- 


ralOath; well and faithſully to execute r Office of Capital Burgeſs and Counſcllor of the 


rmen thereof, as he has let forth in his ſaid Plea, and there 
an Ine is join'd, and in the Replication it is admitted that the ſaid King Pbilip and Queen Mary 
ake ſuch Grant as ſet forth in the Plaintiff's Plea , but the ſaid Defendant doth ſay that the 
ſaid King Phihp and Queen Mary have by their ſaid Letters Patents granted to the ſaid Bailiff, Aldermen, 
xgeſſes of the {aid Borough of Brecknock, that the Bailiff, Aldermen, and Common Council c£ 
the id Borough ſhould have Power to make Freemen out of the Inhabitants of the ſaid Borough 
from kime to Time, and to bind them by an Oath to be obedient and obſervant to the Bailiff Al. 
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der and Burgeſles of the ſaid Boropgh-for the Time being, in all lawful Matters and Things 


Special Ver- 
dict. 5 


ti] 


What 
_Taid 


ver; And the faid Replication doth further ſet forth that the ſaid King and Queen by their 
etters Patents did further grant, that no Inhabitants there whatſoever ſhould claim any Liber- 
ties or Franchiſes whatſoeyer, unleſs he were continually reſident and converſant within the ſaid Bo- 
rough, which {aid Letters Patents of the ſaid. King and Queen the ſaid Burgeſſes aud Inhabitants 
of the {aid Borough the Day and Year aforeſaid did accept; and the ſaid Replication doth alſo fur- 
ther ſet forth, that the Place and Office of a Freeman of the ſaid Borough, and the Place and Office 
of a Burgeſs of the ſaid Borough are one and the ſame Office, and not different, and that the ſaid Plain- 
tiff never was an Inhabitant of the ſaid Borough, and then traverſes that the Plaintiff in Error at the 

ime of his ſaid pretended Election into the Place of a Capital Burgeſs and Counſellor of the ſaid 

rough was a Burgeſs of the faid Borough. 1 is . 1 | 
„ To which Replication of the Defendant the Plaintiff doth rejoin, and in his Rejcinder doth ſav. 
that zt the Time of his Election into the Place and Office of one of the Capital Burgeſſts and 
Counſellors of the {aid Borough, he was. one of the {aid Burgeſles of the {aid Borough, as he had be- 
fore in his Pleg alledged, and thereupon an Iſſue is enjoin d. pee fe! ; | 
| which Iſſues were try'd before Mr. Juſtice Price at Hereford Aſſizes in March, 1724, and the Jury 
upon the Trial found their Verdict ſpecially, as followeth, (viz.) | | | 
. That the Borough of Brecknock is an ancient Borough, and anciently known as well by the 
Name of the Borough of Brecon, as by the Name of the Borough of Brecknock, and that the Borough 
of Aer and Borough of Brec knack are one and the fame Borough, and that King Philip and Qucen 
Map, late King and Queen of England by their Letters Patents under their Great Seal of England, 


| {danke & Date the 2oth Day of March, in the ſecond and third Year of their Reign, reciting, among other 


Matters, that whereas their. Borough of Brecknock in South Wales was an ancient incorporated Bo- 


rough and that the Inhabitants thereoF and their Predeceſſors, theit beloved Subjects, then Tnha- 


bitantg of the ſaid Borpughy had enzoy'd within the ſaid Borough divers Liberties, Privileges, Juriſ- 
didi and Cuſtoms which their ſaid Subjects then Inhabitants of the ſaid Town and their Prede- 

ceſſors;hitherto had and held; and that the ſaid King and Queen for themſelves, their Heirs and Suc- 
geſſors did ordain, conſtitute, and grant that the faid Borough of Brecon ſhould be and remain always 
for the future a Borough of itſelf, and that the Burgeſſes of the ſaid Borough from thenceforth always 
for the future ſhould be and remain by Virtue of the fail Letters Patent one Corporate and Poli- 
tick Body by the Name of Bailiff, Aldermen, and Burgeſſes of the Borough of Br:cor, and ſhould 
have FP! lawful Liberties, Privileges, Franchiſes, and Juriſdictions which the Burgefſes had before en- 
Joy'd by Virtue of any Charter of Incorporation or lawful hy od and that there ſhoul4 be in the 
{aid Borough one Bailiff and two Aldermen, and that there thould be alſo in the ſaid Borough 


', Fifteem}Men of the moſt ſubſtantial and moſt diſcreet of the ſaid Borough (whereof the Bail 


. and t 


and Aldermen to be three) who ſhould be called and named Capital Burgeſſes and Counſelors 
of the Haid Borough, and who from thenceforth ſhould be a Common Council of the {aid Borough; 
t the aforeſaid Capital Burgeſſes and Counfellors of the ſaid Borough, not being Bailiff ner 


7 


Aldermen of the {aid Borough from Time to Time ſhould be aiding and attifting to the Bailiff and 


Aldermen of the ſaid Borough in all Matters and Cauſes touching and concerning the ſame ; and the 


ſaid King and Queen by their ſaid Letters Patents do further grant to the faid Bailiff, Aldermen, 
and Buxgeſles, and their Succeſlors, That the Bailiff, Aldermen, and Common Council for the Time 
being or the Major Part of them being aſſembled in Court or Convocetion, ſhould have full Autho- 


| rity and Power of ordering and conſtituting from Time to Time ſuch Laws, Inſtitutes, Orders, and 


_ Conſtitutions which to them, or the Major Part of them, according to their Diſc*:tions ſhould ſeem 


ould be lawful for the other ſurviving, or remaining Capital Burgeſſes or Counſellors, or the 


to he good, wholeſome, honeſt and neceſſary for the good Rule and Government cf the Bailiſt, 
Alderten, aud Capital Burgeſſes, and al ace the other Burgeſſes of théè Cid Borough, * 
„„ AG Onan the Officers, Miniſters, Artificers, Inhabitants, and Reſidents whatſoever of the ſaid Bo- 
.. | rough for the Time being, and that whenſoeverat ſhould happen that any of the ſaid fifteen Capital 
1 $ or Counſellors of the faid Borough ſhould die or be amoved from their Places, that then 


Major Part of them, to ele&, nominate, N and chuſe other or others of the Burgeſſes of the 
uc 


Taid Berongh into the Place or Places of ſuch Capital Burgeſs or Burgeſſes ſo happening to dig, or 
be ame and that he or they ſo being elected and choſen, ſhould#tzke his Corporal Oath before 


the B nd Aldermen of the faid Borough, well and truly to execute the ſaid Office, and that 
they be of the Number of the aforeſaid Capital Burgeſſes or Counſellors of the find Bo- 


men, Tommon Council of 


3 rough Snd-that this ſhould be done {> often as the Caſe ſhould happen; and the ſaid King Phi- 
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and fubſervient to the Bailiff, Aldermen, and Burgeſſes of the ſaid Borough for the Time being, in 


_ all lawful Matters and Things whatſoever and by their ſaid Letters Patents they did further grant, | 


That 
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were continually reſident and converſant within the ſaid Borough; and the Jury furt, 


- that the Burgeſles and Inhabitants of the ſaid Borough of Brecon, alias Brecknock, the fai, rs 


Patents did ce pt, and that the Place and Office of a Freeman of the ſaid Borough and 
and Office of a Burgeſs of the ſaid Borough are one and the ſame Office, and not different 


mention'd, intitled the Oath of a Burgeſs or Freeman within the Town of Brecknock , and wiiehak 
loweth in theſe Words, viz. ©. Firſt, you ſhall ſwear that from hencetdrth you ſhall bear Fantliand 
* true Allegiance to the King's Majeſty that now is, his. Heirs and lawful Succeſſors. 
* obedient to the Bailiff, Recorder, and Aldermen of this Town, in all their lawful Cm 
* This Town, and the Franchiſes and lawful Cuſtoms, you ſhall maintain, ſave, and keep haralelnu 
* your Power and Induſtry. You ſhall be contributing to all Manner of Charges within this Towns 
** Summons, Watches, Contributions, Taxes, Tallages, Lot and Scot, and all other Charges, 
** your Part as a Burgeſs and Freeman ought to do. You ſhall know no Foreigner to huy or lelFany 
* kind of Merchandize, with any other Foreigner, within this Town, or the Franchiſes thereeR*eon- 
« trary to the Statute againſt Foreſtalling, Regrating, and Ingrofling, but you ſhall warn the ig, 


; * Aldermen, and Chamberlains, of the ſaid Town, "thereof, without Delay. You' mall take nA 


<- prentice but ſuch as you may juſtify by the Laws of this Realm of N and for no lelg Term 
< than for ſeven Years. You ſhall keep the King's Majeſty's Peace within the ſaid Town, to t belt 
* of your Power. You ſhall preſently repair, with your Staff, Sallet, or other Weapon, to the Officers 
* of this Town, upon the ringing of a Bell, or other Notice given unto Fu for that Purpoſe, When an 

Fray, or other Outrage, is made, committed, or offered, or like to be made, committed, or offeted, 


hend all Felons, Murtherers, and Traytors. And in all other Things behave yourſelf as a true and 
* lawful Burgeſs ought to do. So help you God. Was taken by every common Perſon, admitted into 
the Place or Office of a Burgeſs or Freeman of the ſaid Town; and that the Clauſe or Paragraph only 
following, viz, © Firſt you ſhall ſwear, that from henceforth you ſhall bear Faith and true Allegiance 
to the King's Majeſty that now is, his Heirs and lawful Succeflors. You ſhall be obedient to the Bai- 
* liff, Recorder, and Aldermen, of this Town, in all their lawful Commandments. This Town, and 
the Franchiſes and lawful Cuſtoms you ſhall maintain, ſave, and — harmleſs, to your Power and 
© Induſtry ; and in all other Things behave yourſelf as a true and lawful Burgeſs ought to do. So help 
you God. And that no other Part of the ſaid Oath was, throughout the Time aforeſaid, taken by 
every Gentleman admitted into the Place or Office of a Burgeſs or Freeman of the ſaid Borough. And 


the Jury further find, that the ſaid Hugh Powell, the Plaintitt in Error, N a Gentleman, on the 29th 
| 0 


Day of September, in the 6th Year of the Reign of the late Queen Aun, and long before, and continually 
afterwards, hitherto lived at Co/tlemadock, in the Hundred of Miri hir, four Miles from the ſaid Borough, 
and out of the ſaid Borough. And that the ſaid Hugb, the Plaintiff, living in Caſtlemadocꝶ aforeſaid, on 
the ſaid 29th Day of Nr, in the ſaid Sixth Year of the Reign of the late Queen Ann, was choſen, 
by the then Bailiff Aldermen and Common Council of the ſaid Borough (duly aſſemblgd) into. the 


Place and Office of a Freeman or Burgeſs of the falk Borough of Brecon. And that, on the 21ſt Day of 


May, 1708, at the Borough aforeſaid, before the then Bailift, Aldermen, and Common Council of the 
ſaid Borough (being duly aſſembled) he took the Clauſe, or Paragraph of the ſaid Oath, intitled, The 


| Oath of a Burgeſs or Freeman, before-mentioned, which was uſually ee e to Gentlemen, in Manner 


and - Form aforeſaid; and that he was thereupon admitted to be a Burgeſs of the ſaid Borough. And the 


Jury further find, that the faid Hugh Powell, the Plaintiff in Error, on the 27th Day of Hytember, 1708, 
aforeſaid, at a Chamber held at the ſaid Borough, in and for the ſaid Borough, the ſaid 27th of September, 


in the Year aforeſaid, by the Bailiff, Aldermen, and major Part of the capital Burgeſſes and Counſellors 


of the ſaid Borough, then and there being duly aſſembled, was named and elected into the Place of a 


1 
n 
« \ _— 
"#3 _ 
1. * = , _— 


3 


Jury further find, that from the making and granting of the ſaid Letters Patents, the Oath 


againſt the Peace, and do your Endeavour, with the ſaid Officers, to appeaſe the ſame, and to appre- 


\ 


Capital Burgeſs, or Counſellor of the ſaid Borough; and that he took his Oath before the Bailiſf and Alder- 


men of the taid Borough, for the due Execution of the Office of a Capital Burgeſs of the ſaid Borough * 


and that thereupon he was admitted into the ſaid Office of a Capital Burgeſs or Counſelor of the ſaid 


Borough. And that the ſaid Hugh Powell, the Plaintiff in Error, after that Time, in two ſeveral Years, 


- was twice elected, choſen, and ſworn, into the Office of Bailift of the ſaid Borough of Brecon; and 
throughout the ſaid Years reſpectively he exerciſed the {aid Office of Bailiff of the {aid Borough. And 
"the Jury further find, that from the 15th Year cf the Reign of Queen Elizabeth, and continually hither- 


to, without Interruption, it was uſual, within the ſaid Borough, to elect, nominate, and chuſe, Freemen 
or Burgeſſes of the ſaid Borough, out of Men inhabiting as well without as within the ſaid Borough 
and that ſuch Perſons, inhabiting without the ſaid Borough, and being elected and choſen into che Rid 
Place or Office of a Burgeſs of the ſaid Borough, throughout the whole Time aforeſaid, agreably, did 
exerciſe the aforeſaid Place and Office of a Burgeſs of the {aid Borough. And then the Jury make the 
general Concluſion. _ | | | 


Which ſpecial Verdict being argued before the Court of King -Bench, in Michaelmas Term 1h, the 


ſaid Court wergpleas'd+to giveJudgment; of Ouſteqwagainit the Plaintiff in Error; and that the Relator 


ſhould recover Coſts againſt him, by the Statute of the Ninth of Queen Anne. Whereupon the aid _ 


Hugh Powell has brought a Writ of Error, and aſſign d the general Errors, | 2 
The only Queſtion in this Caſe is, whether the Plaintiff in Error was a Burgeſs at the Time of his 

pretended Election to be a Capital Burgeſs or Councellor, or not ? | ; * 
If he was not, he was incapable of being elected a Capital Burgeſs or Counſellor, the Charter having 

directed the Choice of ſuch Officers to be out of the Burgeſſes. ; „ y 
Since the Acceptance of the Charter, no ne cah be a Burgeſs unleſs his Election into that Office can 
be warranted by the Charter : Now it a. appears that the Plaintiff in Error was not capable of being 
a Burgeſs, not being an Inhabitant of the ſaid Borough, which is a neceſſary Qualification; for tigex- 


peekly required by the Charter, that the Burgeſſes ſhould be choſen out of the Inhabitants of the Rid 


+ orough: l | Eh Ls 
Objeftion. But tis objected, that notwithſtanding the You of the Charter are ſo, et chat ch U 5 * 
e Tet Burgeſſes that live out of the Borough. e e 
Aufwer I. No Uſage can be ſufficient to eſtabliſh a Right, but an immemorial Uſage, which does not appear to 
i” be the preſent Caſe; for this Uſage is only from the 15th Year of Queen Elixabetb, which is nottuch a 
\ _ Uſage as will eſtabliſh a Right. . 5 FRE! 
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a . I this could be taken to be ſuch a Uſage as would amonnt to a Preſcription, yet when a che 
Anſwer I. ter 18 b ed, which directs an Election inconſiſtent with ſuch a Ulage, wr 2 bes reſent.Caſe, 9 7. _ 
* ess of Burgeſles are confin'd to be out of the Inhabitants, the Preſcription, inconſiſtent with te 
een no longer ſubſiſt; but the Preſcription is determin d by Acceptance of the Charter,'and © ' 8 ® 
er muſt afterwards be the only Meaſure by which the Election of Burgeſſes are to be govern'd.* © 
„ Eporations are merely Creatures of the Crown, and where they ſubſiſt under Charters they muſt be =" 
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cd 
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| lend guided by ſuch Rules and Directions as are thereby preſcribed 4 and therefore when any 

_ _  Chiter has directed (as in the preſent Caſe) that certain Members are to be elected out of Perſons un- 

| - dey particular Deſcription, thoſe, and no others, are capable of being elected; and though in ſome 

| ess, Practices inconſiſtent with the Rules 3 by the Charters may have long prevail d. 
eee better than ſo many Inſtances of Ulurpations upon the Crown; and ſuch a wrongful 

ee can no more create a Right, contrary to the Words or Directions of a Charter, than the firſt In- 


Na of that Kind after the Acceptance of the Charter could be legal; and it would be difficult to 


main, that the firſt Election, after the Acceptance of a Charter, of a Perſon not within the Deſcrip= . | 
was legal; and if it was not, it would be equally difficult to fix upon any Period of Time 
uch a Practice would begin to be legal. | es * 
irſere, and for many other Reaſons, it is prayd that the Judgment of the Court ef Kinge-Benckk 
be offrmd. _ 1 ; | 


a ; Tho. Reeve. 
| En N. Fazakerley, = 
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